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THE ACTING DIVISIONAL COMMISSIONER
SOUTH AFRICAN POLICE SERVICE
CRIME INTELLIGENCE & PROTECTION SERVICES

PRETORIA

For Attention : Major General C, Ngcobo
Per e-Malt : ngcoboc@saps.gov.za
Fax No : 012-3478681

Dear General,

RE: NOTICE OF INTENDED SUSPENSION IN TERMS OF REGULATION 13 {1) OF THE
SQUTH AFRICAN POLICE SERVICE DISCIPLINE REGULATIONS, 2006 GF PERSAL
0622244-7: MAJOR GENERAL: DEENADAYALIN MOODLEY

1. We act for Major General D. Moodlsy.

2. Your Notice of intention to suspend or temporarlly transfer our client dated the 151 of
October 2012 and served on our client on the 23" of October 2012 refers.

3, Our cilant vehemantly denies that he allegedly committed serlous misconduct oy “inviting”
a certain Mr Panday to a meeting and *made him to listen® to his Intercepted
communication and In amplification of his-denial has the following affidavits, which will be
made avallable when appropriate.

0 General Moodley's affidavit that provides a factual account of his meseting with Mr
Panday and detalls assoclated thereto,

0 An affldavit from Warrant Officer S. Moodley who facliitated the masting at the request
and inslstence of Mr Panday.

0 An affidavit from Colansl B. Padayachee ths Authorised Person In terms of Act 70,
2002 who was present at the meeting as the Principal Intsillgence
Investigator, :

0 Anaffidavit from Lieutenant Colonel J.S Chetty who was present at the
meeting as an independent witness,

8 An affidavit from Colone! D. Zulu the safe keeper of the Act 70 [2002] recordings which
states that nelther Colonel B. Padayachee nor our client had access to Mr Panday's -

Intercepted materlal on 2011-09-18.
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4.1

All of the above prove beyand any doubt that no misconduct occurred in any manner
whatsoever. We place you on terms in this regard to adduce evidence to the contrary
within seven days from dats herecf. In this regard we want {0 be advised as to what steps
were taken to verify the clearly unsubstantlated, bland allegations made against our client.

You are reminded that Mr Panday has a history of making false unwarranted allegatlons
and has used the names of prominent politicians to Infimidate officials. In this regard
Govermment has warnad of unscrupulous businessman misusing the name of the President
and his family.

Further fo the above our client denies committing the following specified acts of
misconduct as Indicated I your Notice:

Regulation 20 (z): Qbstructing. hindering or interfering with an

authorised person executing the direction and defeating or attemoting fo defaat
the course of Justice,

The affidavit of Colonel B. Padayaches clearly states that he Is the Authorised Person
In terms of legal Directlon obtained to intercept Mr Panday's communication In terms of
Act 70, 2002. Hs was presant at the meeting and observed the intsraction betwesn our
cliant and Mr Panday. At no stage did he or our client play any recording to Mr Panday.
Colonel 8, Padayachea further states that he dld not have either the recordings or the
decryption software with him on the day of the mesting as such sensltive material was
stored at another location and secured as prescribed by the Minimum information
Securlty Standards [MISS] guldalines. Colonel B. Padayachee states further that ha
could only access tha intercepted material through Colone! D. Zulu who in turn confims
In his affldavit that Colonel 8. Padayachea only has access to such material during
ragular working hours and not over weekends. Notwithstanding the above Colonel B.
Padayaches has clearly exonerated our client from obstructing, hindering or Interfeting
with him In the exercise of his duties as an authorised person. It Is therefore our clisnt's
contention that he could not have dafsated or attempted to defeat the courss of Justics.

4.2  Regulation 20 (a): Failing to comply with, or contraveped an Act,

Requlatlon or L eqal obligation.

It is our ciient’s view that in light of the available affldavits that he did not coniravene or
fall to comply with any Act or Regulation or Legal obligation. Our client Is well versed
with the various Acts of the Republic, Departmental Regulations and his legal
obligations as a Police Officer. Our client Is particularly knowledgeable about Act 70,
2002 and knows the extent of his powers and obligations under the Act. He therafors
would not compromise himself and / or cause undue embarrassment to the Department
by playing Mr Panday recordings. Our client is under no obligation to grant Mr Panday
any favour or advantage by doing so. To the contrary our client has besn put under
tremandous pressure for Investigating Mr Panday and his associates. It Is our view that
this latast aliegation of Mr Panday Is nothing more than an attempt by him to exert
more pressure and impugn the character and reputation of our client to his own

advantage.

4.3 Regulatlon 20 {f}: Prejudicing the administration, discipline,_or efficiency

of a Department, office or institution of State.

This act of misconduct Is premised on the fatally flawed assumption that our cllent
played the interceptsd communication of Mr Panday to him. Evidence available by way
of the affidavits in our possession, prove that Mr Panday’s allegation has_been
fabricated and Is patently false. The basis for the charge under this Regulation s

therefore eraded and has no lsgal footing.




failing to act honestly and bv falllng to exercis

in_a_responsible and_condrolled manner and by failing to_work fowards
oreventing corruption.

This contefition Is also premisad by the assumption that Mr Panday'’s version is the true
and correct one. The assumptlon remains flawed as our elient took extraordinary steps
to ansure that there are Indepsndent witnesses at the mesting. These observers have
now deposed to affidavits that the verslon of our client Is true and a correct reflection of
proceedings at the meeting. Mr Panday clearly cannot back up his allegation in such a
substantial and cradible manner otherwise he would not have waited thirteen manths
before making a last ditch effort at tamishing the Image of our client, It is our view that
Mr Panday Is clearing the ground for his forthcoming criminal matters by attempting to
cast aspersions on key state witnesses such as our clent. Our client raises by way of
gxampla the prominent role played by Mr Panday in the eventual suspension of Major
General Booysen, another key witness against him, as a further Indication of Mr
Panday's uiterior motives.

44 Regulation 20 (g): Contravening the cada of conduct of the Service by
g t y 4 G ¢ the powers conferred upon him

§. With the above in mind it should bs further noted that it has been held In the Latour Court
that thers is a duty on the smployer to act fairly in making decisions and as you will
appreciate an allegation of misconduct that was committed more than a year ago will
militate against any need far suspension or temporary transfer at this stage,

6. It Is also apposita ta refer you to a quote reported in the case of the South African
Post Oifice Limlted v Jansen and others [JR832/07):

“It Is suspension pending disciplinary action that requirgs considersd review. Thsre are two
abuses: arbltrary dacislons and the inordinate pearlods of suspension. Suspension Is the
employment equivalent of arrsst. The only rationals for suspension Is the reascnable
apprehension that the employees will interfare with Investigation or repeat the misconduct.,
The employee suffors palpable prejudice fo reputalion, advancement and fulfilment. Thess
limited reasons for suspension and this prejudice make a compeliing case for reguiation.

it therefora follows that It Is only In axceptional clrcumstances that an smpioyee
should be suspended pending a disciplinary enquiry. .

7. Given the pauclty of detalls and absence of any facts to back up the allegation It is our
considered view that it would have been more appropriate for your offica to havs
conducted a Standing Order 101(4) enquiry first befors contemplating such draconlan
steps as the suspension or temporary transfer of our client, No reasonable and objective
commander can justify suspension or temporary transfer every time a member of the
public complains; if thers is na campelling evidencs to back up such a complaint. Clearly
with the scenario at hand there is none.

8. Under the princlpal of acting fairly, the labour court has determined that the employer Is
only permitted to suspend an employee pending disciplinary actlon when reasonable
grounds exist for suspecting thet the employaa is guilty of serious misconduct and that the
employee’s prasence may compromise the prellminary enquiry. it has been decided that
both conditions required need to be present, it is our submission that both conditions do
not exist firstly as an enquiry was already conducted by both the Detective Service and the
inspector General of intelligence and to dats no blameworthiness has been levelled
against our client that there is no prima facle case for our client to answer to. Further to
this no reasonable grounds exist for justifying a suspension at this stage according to the
attached affidavits negating the allegation that recording was played. Secondly our cliznt is
no longer employed at the Crime Intelligence component and can therefore not influence

your prefiminary enquiry.




- . 9. Our cllent is incensed by the allegation of Mr Panday. It is accordingly our instruction to

serve summons on Mr Panday for criminal defamation as a result of your Notice that was
served on our client. We herzsby request a full copy of Mr Panday's lefter / complaint /
affidavit in terms of the Promotion of Access to Information Act. It must also be stated that
It Is highly Irregular for-the police to charge a General based on the allegation of an
accused appearing befors court. This sets a dangerous precedent which could see
members involved in pursulng discipiinary action themselves being subjected to an inguiry.
This would iead to & farcical situation.

10.Finally it e our submission that no exceptlonal circumstances exist that would
necessitate the suspension or a temporary transfer of our client pending a disciplinary

enquiry for contravening Regulation 20 (z) (a) {f) or (q).

11.In the shove premises, our cllent should not be suspended or tamporarily transferred.
Such an act on your part would necessitate the dectasaification of sensilive material that
would not serve the best inferest of the SAPS. Indeed a pursuance of this matter only
servee the Interest of Mr Thoshan Panday and will provide a pracedent for other hard core
criminals to follow. It will also add fusl to the already raging bellsf that Mr Panday has
polltical protection and provide fodder to the media.

12.For your considerstion.

13.All our client's rights arg reserved to approach an appropriata forum for relief including the
Office of the Public Protector,

Yours faithfully

Q.

V. Premrajh

CC: [a]  National Commissioner, SAPS
[b]  Inspsctor-General, Intelligence
[c] POPCRU
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SOUTH AFRICAN POLICE SERVICE

PROVINCIAL COMMISSIONER: LIMPOPO
LIEUTENANT GENERAL ST MPEMBE

Per facsimile: 012 ~ 3937125
Via email: ngeoboc@saps.gov.za

DEAR GENERAL,

RE: GED M NERAL MO : KWAZ A

The above matter refers.

We record that in our previous correspondence dated 29 October 2012 the employer was
requested to provide us with the alteged evidence against my cllent. To date we have not been
provided with same.

We respectfully draw your attentlon to the various provisions of the Criminal Procedure Act 51 of
1977, which apply to pending criminal cases and the rules of evidence with which you are no
doubt acquainted. In this regard note that the camplainant Mr. T Panday Is currently facing two
criminal charges In court and Is the subject of two further criminal Investigations currently
underway. This is a material fact which must be Interrogated in the Interest of the adminlstration

of justice in South Africa and the “war on corruption”,

Any breach of the Sub-judice Rule relating to criminal proceedings will have far reaching
Implications not only for the criminal case and the accused, Mr, T Panday but also for the
witnesses who are bound by privilege. Kindly bear this in mind as it will have far reaching
implicatiens in this matter, especlally if the SAPS is seen to be assisting an accused person.

Any attempt to have recourse to witnesses or potentlal witness will require special permission
from the highest echelons of the NPA. :




We record that we have interviewed the witnesses mentioned in our earlier correspondence,
taken affidavits and claim privilege thereto. We have advised and stressed that we will consider
approaching the high court for an interdict agalnst the SAPS when appropriate.

We recard that our client Major General D Moodiey is awaiting judgment in the Labour Court on
a pending matter. He has since been served with the notice to suspend, This is the second
attempt to' suspend him unlawfully and appears to be an attempt to prevent him from being
reinstated if the court orders same.

We have been advised that senlor members of the SAPS have approached the NPA to have our
client prosecuted. When appropriate we will expose these activitles.

We record that we have advised our client that the conduct of the empioyer amounts to an
attempt at constructive dismissai,

We stress that we are awaiting a copy of the complaint made against our client that has as yet
not been furnished, On receipt thereof we wiil consider supplying you with the affidavits on
hand.

We reserve our dllent’s rights to pursue civil and criminal charges In this matter.

In view of your-notice to suspend we record that you would have had to have sufficient evldenqe,
and would not require our assistance.

Our client will be prepared to be placed on special leave until this.matter Is resolved in order to
prevent further litigation between him and the SAPS management being heard In open court.
This would have. adverse consequences for the Intelligence components of the SAPS and the
newly appointed national Commissioner.

We still awalt 2 comprehensive response to our Initial letter.
Kindly acknowledge recelpt hereof.

Yours Faithfully

sl

V Premrajh

Variksha Premrajh (BA; LLB; LLM - Business Law)(Natal)




