IN THE NORTH GAUTENG HIGH COURT, PRETORIA
REPUBLIC OF SOUTH AFRICA

A A A AT
CASE NUMBE

THE MINISTER OF POLICE |
! l THE MINISTER OF PUBLIC WORKS Second Applicant i
L et A : '
L HE MINISTER QF DEFENCE n £
THE MINISTER OF STATE SECURITY Fourth Applicant
ang
THE PUBLIC PROTECTOR Respondent

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE THAT the applicants will, on Friday 8 November
2013 at 14h00 or so soon thereafter as counsel may be heard, apply to the above

Honourable Court for orders in the following terms

in order that this application be heard as one of urgency in terms of rule 6(12)
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That pending the applicants written comments and/or inputs on the
respordent’s provisional report on an investigation into allegations of
inpropriety end unethical conduct relating to the installation and
implementation of security measures by the department of public works at and
in respect of the private residence of President J Zuma at Nkandla in the

¥waZubu Natal Province (“the provisional report’) that:
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the respondent is interdicted and restrained from releasing her
provisional report to “other affected, implicated and interested parties”
and any other person and/or organisation;

the applicants be and is hereby granted an extension to the 15"
November 2013 to submit their written comments and/or inputs on the

respondent’s provisional report;

upon receipt of written comments and/or inputs from the applicants, the
respondent is required to submit her revised provisional report, if any,
fo the applicants for purposes of determining whether or not the
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in the event that the respondent fails to address the security concemns raised
by the applicants, in her “revised” provisional report, the applicants are
granted leave to approach this Honourable Court on these papers duly

supplemented for an appropriate relief.
4 Costs in the event of opposition

5. Further and alternative relief.

TAKE NOTICE FURTHER that the founding affidavit of NKOSINATHI EMMANUEL

MTHETHWA and annexures thereto will be used in support of this application.

TAKE NOTICE FURTHER that the applicant has appointed STATE ATTORNEY
PRETORIA 316 Salu Building Corner Thabo Sehume and Francis Baard Street,
Pretoria at which it will accept all notices and service of all process in these proceedings.

ng affidavit by 10am on § November 2013 If any; and further
it in such notification an address referred to in Rule & (3)

nd service of all documents in these proceedings.




TO:

AND TO:

STATE ATTORNEY PRETORIA

APPLICANTS ATTORNEY

ATTENTION: SP MATHEBULA

Cnr Francis Baard Street & Thabo Sehume

Private Bag X981, Pretoria 0001

Tel No: 012 308 1627

Email: simathebula@justice.gov.za

THE REGISTRAR OF THE ABOVE HONOURABLE COURT

The Respondent

The Public Protector

Afttention: Adv TN Madonsela

175 Lunnon Street
Hillcrest Office Park, 0083
Tel: 012 366 7000

Fax: 012 362 3473
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IN THE NORTH GAUTENG HIGH COURT, PRETORIA

REPUBLIC OF SOUTH AFRICA
CASE NUMBER:

In the matter between:
THE MINISTER OF POLICE First Applicant
THE MINISTER OF PUBLIC WORKS Second Applicant
THE MINISTER OF DEFENCE Third Applicant
THE MINISTER OF STATE SECURITY Fourth Applicant
‘and
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Bullding Cnr Thaboe Sehume and Francis Baard Streets, Fretona and

duly authorised to depose to this affidavit on behaif of all the applicants

1.1 The facts contained herein are, unless the context otherwise ingicales
within my own personal knowledge and are 0 e D sl Of
knowledge and belief both true and correct

1.2, Any legal submissions that are made by me are made On the advice O
my legal representatives

1.3 Due to the urgency of the application | was not able to atiach i€
relevant confirmatory affidavits of all those persons concerned

THE PARTIES
2 The second applicant is the Minister of Public Works appointed in terms of

saction 91 of the Constitution with his address as c/o the State Attorney
Pretoria 316 Salu Building Cnr Thabo Sehume and Francis Baard Streets

Pretoria.

3 The third applicant is the Minister of Defence appointed in terms of section 91
of the Constitution with his address as c/o the State Attorney Pretoria 316
Salu Building Cnr Thabo Sehume and Francis Baard Streets, Pretoria.
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hé& i ) it the Fublic Protect i
appointed in terms of saction 183 of tha (
and 2 of the Public Protactor Act f 1994 ("the Act
Lunnon atreat, Hillcrest Office Park
BACKGROUND
B On the 1" November 2013, | together with the applicants
provisional report on an investigation into allegations ek &
unathical conduct relating to the installation and nta s@

measures by the Depariment of Public Works at and asnact of
residence of the President J Zuma at Nkandla in the Kwarulu Natal Province
(*the provisional report’) from the respondent under cover of a letter
letier required that the applicants were given an opportunity to raise an
matter in the report which in our view could have an impact on or could
compromise the security of the President and should therefore be omitted
The time period to report on these Issues was by 6§ November 2013 A copy of

the letter is annexed hereto marked "NEM1”
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On 7 November 2013 the applicants responded to the respondent's letter

requesting a further extension to 15 November 2013 dus to an extremel
short tmeframe that was provided Dy the respondent to |

extra two (2) days. All the applicants require reasonable time to peruse the

.....

provisional report and o interrogate security matters that are raised in

provisional report which breach national security. A copy of this

OpYy O this letter is

annaxed hereto marked “NEM4™
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{ has come to the apphcants altention ha Moyamber 2 3
aported in the Times that the respondent has grarntsd e FDICET
axtansion b subim omments o her eport b i - . ETTLE = g
thereafter she would release to the “ofher afecisd. MOICEREC 2 =
arties” s 3™ November 2013 The copy of he Times I0Ce
¢ annexed hereto marked “NEMS
THIS APPLICATION

as the Minister of Police, together wilh e Nabons OF QOTEr S
responsible, in terms of section 218 of the Interm Cors z
seciion 24 contained in schedule 8 of the Consiiutc . 2 73
protection services of VIP's which include the Presicent. 3

= e 3 53

Constitution also states that the ochpect
combat and invesiigate cnme, o Mmantamn pUbhc roer T OReEC 3t S8
the inhabitants of the Republic and thesr propermy, and T whoit 3ne &t

the @w.

12. The respondent occupies an important ofice 0 our corstb terar semecas
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he funcbons of the respondent are set out in section 182 of the Constitution

and in the Act In terms of section 182(5) of the Constitution a report issued by

the respondent must be open to the public unless exceptional circumstances,
to be determined in terms of national legislation, require that a report be kep!
R tte Tl =

The respondent has appraciated on finalisation of her provisional report that
the provisional report cannot be released to anybody else including “other
affected. implicated and interested parties” prior to comment by the applicants

on matiers that may affect security of state and the President. It was for that

ekl FLY

whiist unprompted released the provisional report to
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reason that the a
the applicants because she was aware that the provisional report in its current
form contains classified. top secret and confidential matters which may impact

on the security of the state and the President

The respondent is also aware that her report is voluminous and requires
atiention by at least four departments and trusted by law to ensure that the
securily of the state and the President is not compromised. On this basis
alone, common sense dictates that an extremely short timeframe respondent

imposed on the applicants fo comment was wholly unreasonable and
untenable to achieve.

B|Page
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The respondent is obliged to provide reasonable opportunity to the applicants
to comment on her provisional report and identify aspects of the provisional
report which must be omitted from her provisional report due to the breach of

state security and the compromise to the security of the President.

The reading of the provisional report thus far, reveal a plethora of breaches of
state security which ought to be identified for the respondent {0 omit from the
provisional report. The process of identification of such matters impacting on
security is cumbersome. The applicants have put together a dedicated team
of departmental officials who are experts on matters of security to comment
on the report. They are working day and night on this matter in order to ensure
that the comments are submitted to the respondent within a reasonable time
requested. They have already started with the comments. The applicants
require a further time until at least 15 November 2013 to submit the comments

to the respondent.

A release of the provisional report to third parties such as “other affected,
implicated and interested parties” without prior authorisation of the applicants
who are entrusted by relevant legislation to grant authorisation for classified
and/or confidential information to be released to third parties is unlawful and
carries with it a criminal penaity.

7|Page
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The respondent is precluded by law from releasing classified, top secret and
confidential information which may compromise the security of the state and
the President and that she Is interdicted from releasing her provisional report
until such time as she has recelved comments from the applicants on matters

which ought to be omitted from the provisional report.

If the provisional report is released in its current form as intended by the
respondent on 9 November 2013, the applicants will suffer irreparable harm
and the security of the state and the safety of the President will be severely
compromised. The applicants are entitted to an extension of time as
requested in order for them to comprehensively comment on matters of
security that appear in the provisional report. The respondent’s refusal to

grant the extension is unreasonable and unwarranted. A mere extension of 7

days will do no harm to the respondent despite her determination to have her
provisional report released soonest.
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The reason proffered by the respondent that affected, implicated and
interested parties will be prejudiced is unsound as these parties have not as
vet, been informed of their status. The article in the Times reveals that
correspondence between the parties has been leaked to the media something
that we deem undesirable especially if it emanated from the office of the

respondent

This is an important matter that deals with the security of the state and the
President and the respondent is required to deal with it within the bounds of

the law

This application is extremely urgent for the reasons set out above and those
that | deal with herein beiow. On the 5" November the respondent granted the
applicants an extension of two (2) days which was clearly inadequate. On the
7" November the applicants addressed a letter to the respondent informing
her that they require a further extension. The applicants have promptly

addressed this matter and have not delayed in taking the necessary steps in
protecting their rights and interest. Most importantly the respondent has
informed the applicants that if she does not receive comments by 8 November
she will proceed to release the provisional report in its current form which
implies that she would release the provisional report with all security breaches

9|Page
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The applicants have a clear right and if not, a prima facie right has been fully
demonsirated as stated above. This matter cannot for the above reasons De
heard by this Honourable Court on any other day other than on Friday 8"
November 2013 because if it is not entertained on that day, an irreparable
harm will be suffered when the provisional report is eventually released by the

other

respondent on the g™ November 2013. The applicants do not have any
alternative remedy which can adequately address their concerns and protect
their rights other than approaching this Court on an urgent basis. The balance
of convenience favours the granting of the intenm interdict as the respondent
the

will suffer no harm or prejudice if the provisional report is not released on

" November 2013

The applicants also request that upon receipt of written comments andior

inputs from us, the respondent is required to submit her revised provisional

report, if any, 10 the applicants for purposes of determining whether or not the

security concems raised by the applicants have been addressed prior to
releasing it to the “other affected, implicated and interested parties” and any
other person and/or organisation, The applicants require a further opportunity
to peruse the revised provisional report, if any. to determine whether all the
security concerns have been addressed and if not, and to be granted a further
opportunity to make written comments or inputs to the respondent within
seven (7) days.

1D |Page
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WHEREFORE, applicants pray that the prayers in the notice of motion, to which this

affidavit is annexed, be granted

DATED AT PRETORIA ON THIS THE 7™ DAY OF NOVEMBER 2013
=
Csury

DEPONENT

| CERTIFY THAT THE DEPONENT SATISFACTORILY INDENTIFIED HIMSELF TO
ME, HAS ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE
CONTENTS OF THIS AFFIDAVIT, WHICH WAS SIGNED AND SWORN TO
BEFORE ME AT PRETORIA ON THE 7™ DAY OF NOVEMBER 2013 AND HAS
NO OBJECTION TO TAKING THE PRESCRIBED OATH WHICH OATH HE

CONSIDERS TO BE BINDING ON HIS CONSCIENCE.

SYDWELL SIBONGILE MKETSU

R agon | |\
Fww mﬁm} ~ COMMISSIONER OF OATHS
454 HILDA STREET , OFFICE SFO4, FLOOR (2
 PO,BOXM2, PRETORA OO0
- TEL 0123824014 FAX 012362 418

11| Page
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The Honourable Mr T T Nxesi MP
The Minister of Public Works
Private Bag X890

PRETORIA

0001

Dear Minister Nxesi

PROVISIONAL REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF
IMPROPRIETY AND UNETHICAL CONDUCT RELATING TO THE
INSTALLATION AND IMPLEMENTATION OF SECURITY MEASURES BY THE
DEPARTMENT OF PUBLIC WORKS AT AND IN RESPECT OF THE PRIVATE
RESIDENCE OF PRESIDENT J ZUMA AT NKANDLA IN THE KWAZULU-
MNATAL PROVICE

-
¥

As agreed during our meetings in connection with my investigation of the
matter concemed, | hersby provide you with an electronic copy of my
Provisional Report for your atlention

The purpose of presanting it to you at this stage is solely to provide you
with an opportunity to raise any matter in the report which in your view
could have an impact on or could compromise the secunty of tha
President and should therefore be omitted

Should you wish 1o raise any such concerns, kindly provide me with the
details thereof in writing.

| have also provided the Ministers of State Security, Police and Defence
and Military Veterans with an electronic copy of the report and requested
them to do the same,
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g Once | have considered any security concems raised in t 1| s f
my Provisional Reporl, you angd the othar affected, inleresied @
imphcated parties will be provided with a copy thergofl and an oppor

to reapond to its contents

1]

Your commants and that of the other parties will be considensd aNd WHeT

applicable, incorporated in my final report

/ Kindly note that the Provisional Report is a confidential d ant wi
in terms of saction 7(2) of the Public Prolector Act, 1984, may oniy D

provided to any other parson with my cansent

8 For security reasons and to protect the contents of the |
| have equipped it with a password, which will be provial

Ministar of FPolice

in )

it would be appreciated if | could receive your comments a referre

paragraph 2 above, by nol later than S Novembe 2013

Your willingness to assist and cooperation in my investigation ol This

gincerely appreciated

Best wishes

TECTOR OF THE
HH'-"UBUG OF SOUTH AFRICA
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Advocate Madonsgla
Public Protector
Pretoria

By email; klmﬂhm@pmtad.umfﬂuﬁa!F@ppmm.arg

Dear Adv Madonsela

Provisional Report: Nkandla Security Upgrade at the President's Private

_ mwnwmmmwm
departments responsible shoulgd
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- PROVISIONAL REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF
Y IMPROPRIETY AND UNETHICAL CONDUCT RELATING TO THE
2] NSTALLATION AND IMPLEMENTATION OF SECURITY BY THE
y DEPARTMENT OF PUBLIC WORKS AT AND IN RESP RIVATE

RESIDENCE OF PRESIDENT J ZUMA AT NKANDLA IN T¢ CWAZULU-
ATAL PROVICE
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Security Cluster as a special arangement {o enable you ‘o rass =
IBSUES reialing to the secunty of the President thatl, m vour view shouls be
masked in my Prowvisional Report that will be presented 1o the sSames
mpicated and interested parties for their comments and in my &r
report.

3 | am of the view that such issues. if any. should be alarinal e Sn s
Ministers of the Security Cluster from reading the reporn that should a2 the

most. not take more than two days
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interested parties access to the Provisional Report

other affected, inplicated anc
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as from 9 November
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Advocate Madonsel

[ ]

relona

By a-mail; stiffeliF @porctect o7g

Dear Adv Madonseia

PROVISIONAL REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF
IMPROPRIETY AND UNETHICAL CONDUCT RELATING TO THE INSTALLATION
AND IMPLEMENTATION OF SECURITY MEASURES BY THE OEPARTMENT OF
PUBLIC WORKS AT AMD IN RESPECT OF THE PRIVATE RESIDENCE OF
PRESIDENT J ZUMA AT NKANDLA IN THE KWA-ZULU NATAL PROVINCE

1 | confirm receaip! of your letter dated 5 November 20113 which is & response 10 our
jetier dated 4 November 2013 in which |, on bena he Ministers, requested an

exiension of time in which 1o respond [0 the ssues of security

2. | sae from your letter that you have gediined cur r2guest for an exension of
and have provided us with an additonal two days

|
i

Ly
| again, on behalf of the
to properly considar the

Ministers: saek in this letier an extension of tme in order !
security issues raised in the provisional repon




3.1.

3.2

L ini ;
together with the Ministers, are requesting that we be given sufficient ime lo

deal with this provisional report. As stated by Moseneke DCJ in the Independent
Newspapers case the Court held that:

When weighing meticulously where the interests of justice lie, courts have strived
to afford a party a reasonable opportunity to achieve ils purpose in advancing s
case. After all, an adequate opportunity to prepare and present one's case IS 2
time honoured part of a litigating party’s right lo a fair trial. Even though we are
not litigants, we are still of the view that we require a reasonable time to addrass
the secunity concerms in order to advise you of issues 10 consider before you
release your provisional report 1o other persons who may be implicated

Secondly, the court looked at the release of restricted materials at the
interlocutory stage and stated that i relaased it would create an untenable rule
that members of the public can queston the confidentiality of information and i
so released the information would render nugalory the very purpose of
classifying and protecting the information for purpases of nationai security. We
note with concemn that your provisional report is not classified as “top secrel” and
merely classified confidential. It is our request that your provisional report, as
prescribed in chapter 5 of MISS, should be classified as “top secret”, until such
time as our security concams are addressed, as some of your source docume nits
upon which you rely are classified “top secrel” especially as you requestied us 10
address the security concerns that the content of your report may have on the
security of the President. in addition, on your own admission, the matiers you are
addressing in your provisional report are sacurity related issues

As neither | nor the Ministers involved have given fhe necessary permission to

declassify the documentation relied upon by you in your provisional report, we

deam it necessary, to inform you, that 1o release your provisional report without

our nmhﬂim would in affect result in, amongst others, a contravention of

ﬂlﬂhw Key Poinls Act, 102 of 1580 and Section 4 of the
otectio | of Information Act, 84 of 1882,

Eﬁ_ﬂﬁ'hﬁﬂ request for an exiension of time is not
on of the report and the numercus possibie
lional time to provide you with the necessary
provisional report to any other party on a
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In relatio

prEEudice; "‘:’ your paragraph 5 which stales that the other parties would be

ol - ;m of tfm view that this cannot be the case as fhese paries
icated and/or the interested parties would not be prejudiced as without the

m of your provisional report to these persons or parties, they will not know
ey are implicated or are interested parties.

| have to Indicate that | have been advised that the scope of the task IS
subslantially more extensive than initially envisaged when we requested an
extension of time until the 15" November 2013, We may, therefore, need 1o
approach you for a further extension should the need arises

It is consequently requested that we at this stage be granted an extension in
order for us to address the security concems by not later than 15 November

2013. Until that happens, we request you should not release the provisional
report to anybody eise.

A wrilten undertaking from yoursell is requested by no later than 15h00,
Thursday, 07 November 2013, indicalting that you will not release the provisional
report until such time that you have recaived our response 1o the security matlers
raised In the report. Should we not receive such an undertaking, we will assume
that you intend to release the provisional report without our input

We reserve our right to take the necessary legal actions lo preserve the security
ﬁ_l-iulalvnil as part of the National Key Points
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