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[the undersigned,

Rynio De Water
Hemehy state under oalh as follows:

4
b am an aduit male, employed by the Depatment of National Treasury as a Depuly
Director: Forengic Audit Senvices wilkin tha Ofice af the Accourtant Ganeral, in such
capacily and save where i agpesrs fram the contexd fhe Sacts cantained herein falis within
my perseng knowledge and is beth irue and comect,

Z
My dutie. andt respansiliies inclde to pian. manage and execute where appiicable,
Faud examinalions and investigations i all 3 saheres of nevernment (hafional, provincial
and municipall 0 pubhc OTOCUsSMEnt  processes {Supply  Chain Pansgemsni) in
Accardance wiflh relevant South Afean law and fo ehsure thatl all iliegad netivities am
tetecled, repoded and investigated by tha South African Police Service.

2
In tems of Section 3{1), read with the definifions & Seclior 1 of the Public Finance
Managemen! Act 1 of 190y "PEMAY, this Acl applies to gl naficnal ang provincial
Governmeni depariments. Therefore the PMFA will be applicabls 1 afl Proviacial
Leparfimants under irvestigation by Lisitenant Coionel Luiz {the Invesligating Cifioery

4
In ferms of Saclion 764430) of foe FFIMA, the Malichal Treasury may miake regulations or
issue instruclions applicable ta alf mstiiutions to which fhis Act applie -, ¢oneerning the\\
detesminalion of a framework for an apprapriate pracurement and peovigioning sysfem -
which iy lair, equitable, Irensparent, cornpetifive and cost-effective. This i fo ensiie that
Gavemment is nol exploifed in any proc-rermenl [rocess,
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5
In terme of Seclien 70 of lhe PMFA, e National Treasuey may on goud ground-= approve
a departure from a lreatsury regulalion or inslruction or any condifion imposed i tapns af
This Act refating to the procuremeni process and musi prompfly inferm (he Auditor-General
in wriling vehen i dees so. The selevant sepatment may fherefor not un s mee deviake
from Treasury regulations or ingtpiction notes

&
in terme of Treasury Reguiatinn 18AZ, 1{a), this framework a polies ko 2)l Departrrenls.

7
In Asrm= af Treasiry Regulalion 1648 4 prosivigated 1 Sovernment Garefie
number ZY388, which came inta effect an 18 March 2005, procur=ment of gaads and
services, eflnar by way 0f quetalicns of frough a campetitive piddirg processes, musi be
within fhe threshnld values as datermined by the Mational Treasury.

&

I lerms of Treasury Regulalion 1546.3(c) the Accaunting  Officer {the Head of the
Deparimenty must ensun: fat ids 1o supply services/gonds ane atvedised in at [ead the
Government Tender Bulletin for a minrmum period of 29 days bafore <losues, except in
urgent cases when bids may be adverised {for such shotler petiod as the actoun(ig
oflicer may determine. Over and above The obilgation to adveriise in the Governamni
Tender Builefin, sdverlizements may alao be placed in the media, but ihe nbligation tg
advetive iy lhe Government Tancar Bufletinn may not be dispansed wily, i.e. the media is
Nt a substiltife for the Sovernmens Tender Bulfetin.

9
In ferns of Treasury  Regigtion 1546 30y, whith aleo eeTed Mo eHect oo
15 March: 2005, the: aceounling afficer mus? ensure hat avards of onitsacteendors made
Mhsequeant 1o adverlising are published m the Governnent Tender Suleln and I the
media where the bils wera osiginally advertieed, Regulalion 16A.8 sets oul (he aelfitw, :

Standards which raust e compiied with by al offigials and roie playsrs i the Supply //.e.

Chain Management System, fnfer Tia, the regulation requirec hat conflicte ol intarests he
disclosad, thal ull suppliers be n.ated equally and that official oodiliony: are not to he :mmﬁ
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*  Acoounting Dfficers shaold apply the presciipts of lhe Freferental Procinenent m_o_.&/

A

Tor private gain of Vo impropesdy benefit ofer petsons. In adg ition, in lemns of Hegulation
16A8.5, any official in the Supply Chain Management Unil, who becemes awape of any

inegularity in the Supply Managsnten! System, must repad the irregularity in wedtfing o 1he
Acceunting Offiger.

10

Pracice Nule number Nu__ 2005 “ms ssued puisuant lo Treasury Regulafion 18A5.1,
leying down the E.m%o.m% This Practice Note was issved and come info sffect on
10 May 2005, The Practice MNala stated that accounting officersisuthoritias should apply
e following Threshold values when procuring gaods and servicey, hifng or lelling
amything, soouiring o1 granting any rght or disposing of mevabie slate property:

* ipto an eatimated value of R? 000 VAT included, Acsounting Officers could procure
reguirernents withiout inmviting compefitive bids or price quotations by means of pely
casl,

< Up o an estimated valus of RZ 000 but nof excoeding R10 000 AT Inciuded],
Aczounting Officers had to chiain 28 isast lhee (31 verbal ar writfen quotaiion from,
whera epplicable, aiist of pospective supplior.. The order, howevar, had 1o be placed
enainst wiitter confirmation from the selaciad suppliar if the quatalion was submilked
verhally,

& Above 112 value of R10 000 but nat exueeding R200, D00 (VAT irchided) Accnunling

Officers had to ivile and accept prfce guataiiona for vequirement from as maty
suppliers as possible, thal are reglstered on the iist of prespective suppliers.

» In the inslancen thal no suitable suppliers arg availsble from the Jist of [rospective
shppliers, qupkaiians sould be sbisined fram other passible suppfiers.

* Wit is not possible lo obfain at leact three (3 quotalions, he reasony shiud be
recordad snd approved by the Accounting Officer or hin/het deleyale.,

Frameswnork Acl, Act 5 of 2000 and [[s associatad Regulations for a8 pracrement equal
o or above R0, 000. However, these prescipis could be appficd for procuresonrl
wilh & valun less than R30, 000, if and when appropriats. i
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+ Above the estimated value of 2300 O0E (VAT included), Asronnting G s had [0 :
invite: corpelitive bids. The bids had o be advedised in the Govervmenf Tender |
Outleitn. Should an Acgouniing Qfficer deem it nacessary Lo ensure greater exposure
tu potential bidders, then in addition use should ba made aloa> uf pthar appsnpeiala
media.  This would fuslify adverising in the nztional media N #Eproprigke |
oiUMStances. )

+ Should fl be mpractical i invite compelilive bids for spocific pracurement, eg in
Urgent or entergency cases or in case of 2 suie suppher, the Accounling OfFioor could
Braclne the required goods and senvee by athse rogans, sush as price quasiaiion or
nefoliaions.  The regsopy for Ueviatitig from inviling competitive bide thould he
recerded and appraved by the Accounting Officer or bisther delegate. The atligalion
tv obtain quolations or fo sondict negofiations is to ens ue that Goverment s not
explaitedt by vilve of the soly supplier or ..u_:mq emergency siipation.

* A list of prospective supplier: per eommeadity had tv ba corapifed by e Accounting
Ufficers invifing prospective suppliers fo apply for evaluation sm lisling a5 praspective
aupplier. Onee the list has baen compiled per commadity, price quotalions waulg be
inviled from Dhal list. The invitaticsi of price quolations from he compilad o of
prosperfive suppliers per coremedity should be dane on a rotatinz basis in zoch o
manner that ongoing tompeliion amangst suppliers is promolad.

» Goods, works or services may not nw_ﬁma_ma.. be split into parts or items af lesaer
value mergfy for the sake of procuring the goods, wnrks or senices olherwise (han
thraugh the prezeribed nrocuement process. When delarmining Itane ction values, 4
requircinent for goods, works ar 8EIvices consisting of diferant partz or items must as
far as possible e heated and deall with as nrescrbed.

o

The Praction Hete raferred Lo faragaaph |0 above pravides that i i impractical |o invite
competitive bids for specific Arocurstnent, then the required geods or servies musl e

procured by means of price quotations, or negotiations in accordance with yhw aw_mdw/..
Treasury Requiation. i i imporlen Lo nate drat although ihe Practice Nole permiks Lhe
accouming ofucer 1o fowes of birezhokls, it spedilically prohibd: [he increasing of the
lhreshelds, Finafty, iU is aep ciucial fo nale |haf Accouniing Office, \
pragness i the imglementation of Supply Chain Management on a rnanthly basi

!



6

F.

34

¢ 19 Nov. 2012 13

226

"warnd of all hids above the value of R100 000 (VAT included). These reporls had to be
submitted do flws Direoloraie; Noms & Standands at National Treasuny,

12

Matisnal Tiaagsugy Practics Nole number B of 2007008 e nle effecd fram
T Apri 2007, This note made spesific reference o the fact thar $uvincial departments
and Ageuunting Officers had 1o camply wilh its provisions. The Practice Note was iszued
snacifically ta regulate the pracurement of goods/sesvices athar than through 1he inwitation
of rompeiitive bids. This was because the Fraclice Note seflected thal alihough Treasury
Reguiaion 16464 was intended solefy for SMENGEMCY or sols service provides Silvations,
i was being used to cireurvent e required compelitive bidding process. |n thig reqard
Accouniing Officers were required to pul fn Mace tonlml messwes o deai wilh
foresesable cases of Emergency which weuld include the amangement of stralegic ar
specific ferm contracks with suftable service Providers with the aim of ennlfing that the
required goods or services were immeciately available. 1t wag emphasised fhat Treas Ly
Irstricdion 1546.4 was only ta be used in gpecific cases where il was impraciical to invile
competiive bids. As from 4 Ayriit 2007, Accounting Cfiicers were required 10 sepen Lo the
relevant Freasury (in the case of nalional departments, fo National Treasury and in the
case of provincial tdepadments, 1o Previneial Teeasury.) and the Auditor Ge neral within
fen {10) working day. afler he awerd all Cases where goods and services above the valys
0f R1 milliion fvAT ncuded) were procuned interms of Treacury Regulation 16516.4.,

13

Fragtice Note numher § of 2WNFFAOBE was issued Bl cane into effsct from
1 December 2007, This Practice Mele eplaced Praciice Note SO 0f 2005, iszued an
10 May 2005 The new Practice Note also had to be complied with 1y Provincia Treaswy
angd Accounting Offiners of provingial departments, fafer afia lhe Praclice Naole lait dawen
certan procedures thal were muwmﬂbrw_ l& ransaciior s above (he valye of RSN Q00 {vaTt
included). The salient fealures of thiegs procedwes ang:

*  Avoounling ORicers had 1 iovile compelitive blds Tor all such procutenMts, “x

-

= Competitive bids had 1o b2 advertised in at least ihe Govermment Tender Rulletin and
i cher apprapriate media {if Necessary | ansure: grealer EX[sUre b polentislt

idders). p
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= In e evenl of ememgency or sofe fiovider cases Hhe pProvisions  of Traaswy
Regulation 1645.4 applied, TeN UG quetations or NPEY okationg,

= Toe reporting obligation in tenms of Praclice Wote numpar & of 2007/2008, ay
tescrihed above, was refained,

= The ehligalion o compile & lig§ of praspeclive suppliers (per <ommodity and type of
cenvioe) wes exended go s 1o effectively promote btack econpmic empawenmenn,

14

Seclion 38 ot e PFMA placss certain obligaliors o Accouniing Officers aod 1
emphazise the ones applicabic te e sbove Treasury frameword-: .

* Secfion JB(1)a)(if) requiies the Implementalion of an #ppopriale procurement and

previgioning system which s fair, equitable, franaparen, compelifive and eggt-
Affeclive:

* Sectipn {1 )a) (v} reiguires the tmplementation of 5 systent fir properly @valisxing all
majer capital projects prior fo a fing| decision o the pruject;

= B=cllpn 3B requires effective ang appropriate steps to preven: anavthorised,
imeguiar ang frultlass ang wasteful expendiiura and losseg restiling from crimingg
oonducl  {Frlilless ang waslef] expendiure is delined as expendiline which was
made in vain ang would have heen avoided had reasonable care hieen exerciond,

pravisioas of the PEMA or arovinclal prosuremen Procedure legislation, Fgr the

Aurpase of this eHidavit, i iy unnecessary 1o deal wiih the deficition of ynawthariscd
exXpendiure.)

ikl

Section FO(4)e) specilically authpricey MNafiogal Treasy
mstructions sencarming the delemsinalio

WY o make egwialions <r i sue
n of a lramewask for an IPPropndle Droguressnignt

eifeclive. The Trezcury Regulstions and Practice Mofes Teferred |

UL tEms of Fhig seation e will in ARpraprigie cases constilite obligafiong impossa iy

& above ware il s

arif Provisioning syslem wiich ig falr, enuilahie, transpgrent, Competitive ang ZM///
Stieg

S

ancounting oficers in tarmes of Jeclion 38 ot e PEMA. B failgre

dravitians of Secfion 48 by an ALCOUNtNgG Officey constituies 5 criminal offence in termg of

o comply waith iy

l§<§‘ i‘\""‘”}o‘fl;‘i B b T v . e— e '!-




i

P

No. 7322

!19.Nov. 2012 13:35

o)

Section BG1E The penaiby clause pravides for a fine, o716 imasisanment for » Derion nol
axeasding five vears, It iy important te nete that the sechion nat only criminalises wilful
cenduct, bt alse gross negligence,

16

Once 2 bid has been awarded. the supplier nust snter jnia a conlact with the departnsent
concemed.  The contract is required to comply with e yeneral condltiong of ceniract
raialing to Govenramment precuremenl.  These eondilions contaln speeific clauses which
Protect the interevts of Government, A supplier may not comprile histher own conlract in
contiavenlion of f1e ganeral condilions and requica that the Government department sigry
such contracl. | refer lo the General Congifions of Confract (GCO) and Standardize:
Biduing Dacuments (SBDy) set auf it upply Chain Managemen!, Practive (ote Nurnber
8CM 1 of 2003 which provides that all coptracts shauld be subecled ln tha GGG and that
the standard wordin 9 should nof be amended,

7

Fraclice MNofe SCm 4 of 2003 sstablshed a Code of conduct for Supply Chain
hlangg ement officials, whicl required all officials fo cornply with releveni legislation and
national treasury practice notcs and ensured that public resources sre adrimislered
responsibly. The practice note specifically requires fhatl:

= Praclifaners should not afford undue preference fa any qrow of individual,
* Should declare conflils of iiferest,
*  Should not amend and temper with any bid afler iis submisgion,

¢ Lombative practices are pronibited and these inchide reference o nga.
exisiing oompetition and lower fictilious quotes,

18

In respeel of the Northern Cape Provinge, 4 Pravig cial Supply Chajn Managernars Fuolicy

was issuet wih efleet from & Agril 2006, | have Penused the policy and zm_.__ﬁ_:dwm./ff
follawing featires themeof:

= s imsie in fenns of the PEMA,

mﬁ&m’.\
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I mcogniges fhe Nalional Treasury Supply Chain Management Guidelnes issusd in
terms of the PFIAA.

[t gives eflect to Sectlon 217 of the Constitution,
1 elso gives effect ta Section 38 of ihe PEMA.

L avknowledges thaf procumsment of goadsiservicas mwust be fair, aquilable,
ansparent, competitive and effective and that the provisions of in Chapler 108 of
Treazury Regulzfions must be complied with,

Provincia) departmenta are not permitted to deviais kom tis policy.
The paticy must be eontinoeusly updated accerding to National Treasury's prescripls.
Details of & successful bidder muyst be published in the Govamment Fevder Silelin,

in re spect of bids exceeding R200 000 (VAT included), these musi ba advertised in the
Govermnment Tender Bullefin, DFA, Dio ¥olkstiad and where applicabla, in Norihem
Cape reyional newspapers. Advertisernents must be for a nitimum peiod of 21 days
except in urgent cases where hey may be advertised far 10warking days.

Bid dacumerits and genersi conditions of conlract musl be in accordance with e
ingtructions of both Provincial and NaBicnal Treasury.

fn respact of tansactions expecied o axcesd R10 million (VAT inciuded). bigders are
requited 1o prowvide it financial staternents for e past free yoars or since the daie
of theiv estabilizhment il less (han three yenis,

Reasens for devialing from inviling e mpefiffue hidders must he Ter oided.

Deviatian &2 anly sllowed in the cose of extrerniely urgenl or emergency siluations in
which eaza direct nagotiationg must be utllised,

In respect of a single suppfiar, the Accowinting Officer must request the prufit margin of
1he Suppdsr bo debermine the reasonabiliity of the pice quoted and conmpare 1the _Eylrﬁ../
prive of tha goods ko Tha guaied price.
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* Accounting Dfficers murst take seps 0 counler-act nen-compliance with procedures
which include: laking stops against alflicials and reporling conduct which consfifutes
crimival offences o BAPS.

18

In my view. &r. Provingial Palicy shives nol only Lo comaly with Regulalion 164 of the
Treasury Remdations, bul aisp afdds & aumber of sringent conditions (o ensure thal Lha
Wecurernert procass is nat ahused, Becouse tha goficy was fszued in 2006, i coul! nol
reflect the Practice Notes & and § of 2007/2008 referad o &bove, bul by virue of the
provisions of these noles they, upon issue, become autornatically binding o ai provincis{
degartments and accounding offioers.

19

The Investigating Oficer as provided e with a chart, Jisting Wa lezises dhat had been
cancluded between varinus Gowernm eql entitles pad 2 proup of companies.  The
Govemment entities fall within the Treasury fremework autlined absve and the PPvA 7
have heen advised that the various companies which are reflected a3 the langiorls ans all
interreialen and controfied by the same directoss. Treasiry Rogulatinn 1686 aryl
Praclice Note 2 of 2003 are directly applicable 10 Jeases 27, 2 end . Thz Modhem
Capa Palicy af & April 2005 is directly applicable to Jeasas 1.2, 95, 17,18, 26 and 78
The Nortbern Gape Policy, read with Practice Mote § of 20072008, i3 direcify applicable
W leazes 1, 5, 7, 17, 22,23, 24 gnd 25, The Nonrhemn Capa Policy, read with Mrachice
Mote B of 20072008, is direclly applicable o leases 2, 4,8, 5, 13, 14, 19, 20, 21, gnd 24,
The Nortfern Cape Policy af July 2010 applies in leases 11 and 6.

20 — S loaseSy
I wrigh to inrnediately peinl out that lease agreements 211,12 13, 14, 18,18, 20, 1, 22,
23. 24, 25, 28 and 28 were only signed after the commencement aate of the leasas in ;
a?mma.gm This iz 2 serons irregy larity, as the paymen of manthly rentals pasg be on the
bazix ol a signed dpase agreernend and in the evonl of an aileged bieach ﬁ e lgaue, i
wauld e difficull tq Prove: such breach in the absence ol a signeaf documen! -4 heefons
fequesl thal this aspec be propetly nwesligajed.
/ul/.f\!/
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and sxpanded iz propedy foichinn. was to roguins Inzif amwm?&mq frt run-

g looces

00D fhreshold, set out in he
Treasury frammework outlined above, but neventtielessthree quatations shoukt have been
ohiained. In respect of feases 3, 6, 15, 17, 22, Muwm.a and 29, the smounts of the rertals
for the first year of the lease and the full duration of the lease are -iot sperified on the
chast, | wn not in a position thersfore K comment further on these Yeases, hut
fecommend that this aspect be further invastigated and il be estblished whether in fact
the leswes ate captured by the applicable threskolds,
e e ootho s
.\ 24
In espect ol all the offier laases on the chart. both on the value of the leases for Y First
vear heresf as well as the total at the condusion of the fease, e thresholds in the
applicable Tieasury framework would apply. Conseguently the lsases are sSubject o
sompetitive bindng. advertising in the Govermmen! Tender Salletin and 2l depanuces
therefrom musl be sirintly in sccordance with the applicavle Treasury frameworks and the
feponing dufies as requirod by the Regulations. It rmust at e oulset be stated thal the

22

fact kgl 30 Jeases were all awarded to lhe same grouUp of comparies is suspicious snd is
indicalive of an ahsenee of competitive bicding. | nate thal no less than 19 lases are for
nger an five years® duration. Que to the fact thad the landlord in Lhose leases i being
given lang-lemn secudly, the compeiilive bidding procass would %mve raquined of the
depariments [0 negotiate: praferential rates cummensurale with e security being given o
the landlord.

m.wsfbbﬁwp..nw..v 23

vmotber A
The nye€ligating Officer has shown me an affidavil, filed by iy Alfeus Christe Schollz ina
civif iratler and Further informed me fhat Mr Schollz is the Direclor wha wxercises controd
over all the companies Ieflecied as landlords in the lease agreements wet aul in (he chart.

| eeler specifically 16 paragreph 17 of fus alfidavit, where the following is siabe::

"in broad ferms, the manner in which the T la Gratiy conducted its business

down comerial buldings which # qumamur el andSet af tai madkel
enials. %@v@\ was Mien raired by cession of fhe fiture incone stream fom

~

N e \nu s

W.W.,U?fﬁ. ez

e e e e e
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W » Purchase price: R28 milfion and the rortgars bomd: R4 500 000

P52

r.qw__m_mmmmm__mc:ﬁ::em.a:man.i -.am..q?_qn:,. mﬁmﬁm umwﬂm::&u.n,_.._.mnn_ﬁz_ma
Aresenf vahie of the fufure inoame sfream.  Thest Tunns ware than wsead (o
matie furtiier acquisitions: and rafurbishments.”

| awe Jooked @i the poction of e chatl which specifiss fhe purehese price of thn [rcgierly
specfied in Ihe feases and the roerfgage bonds in respect of such properties. 0 scveral
instances the mogags londs are sigrificantly higher than lhe puchase price of e
boildings iz quedion. | refer far example 10 the following examples:

* Purchase price: R458 000 and the Inerigage bosd: RI0 miflion

« Purchase price: 3.5 million and the martgage Hand: R1% millien !
« Purchass prica: B1.5 milion and the maottgage bond: R2Z 504 000
¢+ Porchase pice: R21 million and the mefgage bond: R42 million

+ FPurchase poice: B1.3 milliod and the morgage bond: R22 rofllion !

» Puichase price: R1.578 406 and the mergage bond: 717 500 G0,

\Mw These liquies support Mr Scholtr's claim 1hat e Ilcase agresments were in fact

2012 13:35

19. Nov,

dirsounicd to financial instlulions. The fect that this pracice is OCCINHiNG, pOses g
sigaificact risk to Gaveromenl in thal the diration of the lease agresments {in excese of
lve years} would not be in the inferest of Government, b solely to support the capilal
ising verlures of Mr Schollz. The relovank Accouniing Officer: should nrs tave
anproved lhe Jeases if in Fact their terms were nok cos! effeciive and equitabls,

F2d

The [nvestigaling Officer has alse drawn my atlenlion 1o columns in e same char
compited by a quantity sunveyoriprapery valuer, The Colum of Hie Quanlily m:....aqafn,.
fhrelales to 20 of the lease agresment: where the expert delensined fhe cwizeel migske R
value of tw propedy at 1he tine when Ihe televant lease was concluded and ir. addison,
@ deletmined wiether ihe aclyal renfable area conesponded with w_;: specilied in the kaze

s #
fl ».\“ﬁ/sﬂ/‘n@/
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|

33

in quastion. In respect of 17 of e lsases, the ranist pricg per square elm is in exccgs
of the: market value [or an equivalent building. This refules Mr Scholz’s claim jhat Lha
pioperties were lkeased af fair markel renfals. | also confinms thai cornpetifive bidding did
nok izke place, because the lease should have been al markel-telated values or I,
Ehis forlher indicales that he acceunling officers respansibie for thass leases aced in
breach of #heir obliyations in terms of Secfion 38 of the PEMA. The chart further redlects
that, in respect of 19 of the leaze agreemenls, the renlable aves was less han thal
spectiied in the lease agraement. Due kg the fact that the rental is calculaied per sguace
mete, thie dic crepancy acfually eslabliches a rezscrnishle suspiciort Thal e erime af fraudl
haz besn committed in respect of that aspect.

25

In paragraph 31.5 of hi= affidavit, WMr Seholiz furfter states that &r Sarel Brada, a Dieclor
¢l the Group of Companies, who was killed in an air craszh in 2000, had in 2005
undertaken a fransfer of & 10% sharehalding in regpact of the Shogholoza Frust o a
nomines of Yolanda Bolba, wha wag a close friend of My Breds and influardial in palitical
wircles. The Shosholoza Trusd is reflected as the landiord in Leare 21 and ( have been
agvised thal it is w_w.n a sharehelder i 3 ovmber of Tidecla companies.  Tha chusd
reflecting the 30 lzases shewe that 23 were signed By Mr Sarel Breda and the semaining
seven were by Mr Schaltz.  Seven of the leages in guesifors were signed on behali of
Louvesnment by Yolanda Bolha. 11 respeet of these leases, six 0f lhase feasss wele cp-
pigned by Mr Sere! Breda and fhe sevenih one by 8 Schollz. Al these leases wee
signed aiter 2005 and after ¥ Bieds had given fier a T0uL shareholding in [he
sShesholozs Trust,. Ms Botha therefore hiad a direct, personal gans i the award? of the
i2ases in guestion and was therefore acting in breach of her abligations as an acecunting
affier in dans of the Treasiry :‘mSmﬂﬁ? culiivei above. In respoct of sevecal of lhese
leases, they ans 2ither long-lemo or the bonds are substanfially in excess of tho puschase
nnce of the Loildings in questian. In the light theteef, | =m of he view Tat ibere & 2
reasonable uspicion Hhal the uharghokiing was given lo Ms Botha so as io emure |t
the Trifecta companies would be awarded the Yeases on fems beneficial 10 them and to
sircurwenl e compatitive hidding process. “Ihia would not orlfy be in conflicl with (he
Treasury framewark cutlined above, bul would alse consfitufe condraventions of g

Prevention and Combating of Cormuit Ackiviiies Act, No 12 of 2004, T
L.

1/1
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The Invesligating Officar has alrg dizwn niy alledfion fo a repor, Hntites “Hoport of the
Joint Commiitee o Elhies and Membero Inferests on the Commplainf against Ms Y Botna
hefd &t V227, Ofd Ascembly Suitding Parffamant® which was tablad in FPadisment on

234 )

28

16 Novembear 2071, Thig report not orty confirms thal she recaived {he bangiil refered 1o

in paragraph 25 abowve, bt thal st in addifion :mn_ renovations done (o her house in e
amaunt of approximately 21.5 million, paid fur by Trifecta. The report afgo confirmed Lhat
she lred signed leases with the vaninus companies in the Trifecta Group to a fotal value of

R98 320 206.00 lrom 1 Qecernber 2008 10 9 Augusi 2008, This sepon coniiime iy
SUSpIGIoT that in fac) affences under the Proventon srd Combaing of Corupt Aclivitios [

5
Aal, Mo 12 of 2004 have n Iact been tommilted,

The Invesligating Gfficer has shown me documentation selafing to three of Lhe lzase

f

——_

" ke

agreemerts mvelving Ms Yolanda Bofha:

2.1

Springbok: (iease 15 redating fo a property in Springbok will the Depadment of i
Social Senrces and Poputation Umcm_aﬁamza

Z27.3.1Mr Sami Breda Putina bid on behalf of Tifecis Trading 434 (Piy) 11d for a !

besikding of 1 280 0+ 1o be rented at RBF per in” far o1 minimum paiad af
TE0 enanths.

27.1.2 The Shoshaloza Trust held a 76% shara in this company, lhe remaining
75% being held by the Casea Trusl, where Mr Scholtz is a (usiee

27 1.2 The Adjudicatian and Evaluation Commiliees, eeommended feat 5 ‘ense b

awarded [o lhe Trifecta Company, but for five YERr with an aplich 10 renew
for a Judther five years.

Oy WO gres
Br capadily as the Head of Dupaitien) and hengg ru
Gfficer, amended the recommendation to award a lget (o
120 months with an oplion Lo renew far a farther i20 moning ' This, j.
direclly in fine wilth Mr Breda’s propasal i I direct conficl with e
recominendatians of ihe two commilless. The bic. documeniaticn alc $
reflects &hal rio adveriseme s wWas placed in e Eovemmeof Tender Biulletin

274 s Vaolanda Bothia_
the accounli

e

and e fack only in iree Jocal Mewspapsrs. A shorlemed B, nanely one
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week, was approved for The sybmission of bids. The charl compilid by lhe
quantity Surveyorfpropemty valuer shows that lhe renighle arss is 189m° izas
finan that specified i e kease agreement and that the renial is net mayket-
redated in my view, these facis confim my suspicion thal sonfraveniions of
the: Prevension and CGombating of Coupt Activites Acl, Na 12 of 2004 ang
fraug have been commiitted and that Ms Botha in addition acled in braach of
her dutles as an Accounting Officer 25 stipulated i Section 38 «f the PFVA,

27.2 Uplngton: {Lease 12 refating o the Oranje Hotel in Upingion with the Seuih
Adfrican Bocial Becurity Agency)

27.2.10n 28 March 2003, Ms Yolanda Botha Proposed fhat the Qranje Hoter,
ownied by Trifecta Holdings (Pty} Litt be granled o lease at & mentlely rertal
of 2 600m* al R4S per m® ior @ periud of five years with an option to tenew
for a further five years,

27.2.2 Mr Sarel Breda submitted the abova propiosal. Bath he and Mr Scholiz were
rathacted as Directors of this company,

27.2.3Qn 30 Mareh 2008, the Chier Execulive Officer of e South African Sorial

Secuniy Agency informed Ms Botha in wriling that the lease fitay be eniered
nte fur a periog of fve yesrs.

27.2.4 The signed Jease agreement, howewver, was for o period of 10 years with 2

Udher oplion tn renew for an addifional 10 years. Tha Tentabtle area was

-~ 2865 m*® at REY.E0 per m®. The Proposal upan which authorly was granled
WMVWJ...M fo enter inta the Iease anicement was for 2 800 m® at R4g per m® for a

esdyct pericd of five years. The antual lease is in direct conflict with alf thase ferme:,
”uru\ﬂ motztin

19. Nov. 2012 13:35

272.57he quantity, surveysr sorfinned thag lhe reniabie area ' in fany iy
2 18%r0* and that the carrec matket valle was R40 per me

2F.26In my view, these fects cordinn my suspicion et contraventions of fhe
Prevention and Combating of Comup! Activities Act, No 12 of 2004 and fraud
have been cormitied ard thai the appropriate Accalnfing {fMice: acied n
breach of histher dusies as slipilated in Seclion 38 of the PFaaA,

273 Kunwaan: [Leass 97 refling to Summerdawn Place in Kuruman wigy 1 Jepaimeri( \
i Bacial Servicos and Fopulalion Devefaprment: .

N, o
N PN
T
e
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27.5.1A bid was submitted by Trifecls Trading 434 Propedy 7 (Pty) LA, H wa

reflacted that Tiifectz Haoldings had a 75% shareholding in this company and
that in tum, Trilfecta Holdings conprised the Shoshdloza Trusf arid Casee
Trust.

27.3.2 The bid document on belalf of Ihe Trifecta Company was for R76. 10 per

frea parking and a lease penied of 10 years at am annual escalation ni 8%,

27.3.3 On 4 Oclober 2008, Rand Merclan® Bank, wrote (o Mr Schollr and Mr Bredag,

requiting proof that the comecl tender pracess bad been followed in raspect
of a minimum tenfeble sosce of 3 000 m® with an infal grossly monlhly
rental of R442 800 al a minimum reqsd escalaiion of 8% and a minimarr
lzase pariod of 10 years. This smounts 1o agproximately R47 60 per m® [n
additian, conlinnation. was required that the correcl tender process was
followeed and in that regard, a ceriflcate was reguired (rom e Head of the
Deparfent. I my view, this letter Gonfirms the stafenpent by Mr Scheitz in
his affidavit that in fact lease agseenienis were discounfed to financial
nctitutions. |t would appear from this letter {hat representaiions had been
mady to lhe hank that in fast the company did have such a lease in placs.

27.34 The Evaluation and Adjudfication Gommitters  however oaly mei oe

30 Celober 2008, 26 Says aftar the letter from Rand Mercham Bank. These
g commiftees however only ecammended a ftve yegr lcase with an 3ption

to renew for a further five years in respect of fhe bicl by Trifela. The armual
espaiahon wes at 0%,

2Z7.3.5 On the same dale however, Ms Yolenda Botha approved he lease, but with

lhe proviso ihat fie isase perod be extervled lo 30 years wilh an oplion fe
fenaw for another 10 years and the annual gscalation rate was icreased
iram 8% to 9.5%. The increase of the pariod of the lrasc 13 exaally in line
with the Rand Merchant Bank of 4 Ooiobar 2008, bui the rate of K750 my®
is substantiafly more than the renlal reysired by e bank ag is lhe escalslion
nai
charges were purely for Ihe banefil of Trifecka Trading 424 Propedy 7 {Piy)
Lid. The discrepancy hotween the m_.....n,:z_w spercfiied by the bank and AE

L3
e, Wi f.f
-,

ﬁm}n

rate. 1o ihese circumsianses, | can only sonslude that these adid

™~ . q_,,.
;..!./
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terms of ihe lease & appraved by Ms Botha alsp proveg Lhal e lease wag
rat market-related aceording io the bank's own assassment:

£1.3.6 The quantity stnveyorfproperty valuer has confirmed fhat although these &
no sfgnificant difference in the foor space, (M true market value of the jenlal
# only R40 per m”, The leass agreement which was concluded, reflenis that
exlra charges were ievied for the parking ham  whatess the hid wag

approved on e bagis thzl packing would be af no oarge o the aant

273700 my viaw, these facls cenfim my suspicien hat confravertions of the
Frevention and Combating of Corrupt Activities Act. No 12 of 2004 anit fraud
have been committer and fat Me Botha in addition acied in hreach of her
duties as an accounting officer ax stipulated in Seciion 38 of the PFMA.

28

la respect oi all 30 dgses specified in the cliart, | verified wilh the Govemment Prifitireg
Works ilml nn aovertisemenls have besn plazed in lhe Gavemmen T ender Builedis. | can
only concfude lhat this was net done S0 35 0 plaveni comipetitive bidding and tv ensure
hal e leades In question would be awaried to the Trifecta Group of Companies. | have
59 &sfabliched fhal no reporting of deviation fram e compedilive: bididing proscss wag
BveS eoded 1 the authorities specified in the applicable Treasury framework. These
facls, corabired wilh the serious rregularifies reflected in the documentation relaling ta
the Springack, Wuruman and Upinglon lesses, provide a reasonable suspicion for
believinp hat all 30 lsases weie ablained by conlravening the Prevention and G mfrating
of Corrapl Aclivilies Ael, No 13 of 2604 and in addilion, with the Azcouniing Ofticars acting
in breach of their dufies in terms Seclion 38 of the PRMA, Where the rentable areas ElE
less than [he ones specified in the kase agreements, this should be in addjjign
invesligated as a charge of fiatd. in this fegard, it is recommended fhat the quanfiy
surveyoripraperly valuer inspect all the relevan properies.

29

On behall of e Degarimen of Mational Treasury, | request thal SAPS coriduct a fylf
investigation into alt 30 leases i asder to confiren that the offences described ahove have
in [acl-beer commiHed,

RN y 27/ .‘

/ T, Nt
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L3
L know ancl inderstand the confenls bi thic Salemen.

| fz¥e oz objeclion 1o 1aking he peescrbed oalh,
| cansider the ogily 1o be binding on my canecience.

Stgned by Ryno De Water
Dale: 2012-07-04

Time: 18:00

Place: PRETORIA

| certifiy het the: depanant has acknowlgdged that she knows amd undsrstand
the confents of this declaration, which was swom to hefore e, and the

depenent’s sigraluns was placed therean in my presence el FRETORIA on the
04 day af JULY 2012

~ A
ﬁ%w - ™" Lo,

Signature of Comsmissioner of Daths

Ful Names:  Farnanda Simoss Luis

Businees Addréss: . Northern Sape Ant-C erruption fask Team Kimberley

De Beers Consofldated Building, Cnr Stockdale and
Cheapside

Street, Kimbevley 8301,

Appoinfrwen:  OF LT-COL

S38

1
3
1
t
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N THE HIGH COURT GF SOUTH AFRICA

[(NORTHERM CAPE HIGH CCURT, KINBERLEY)

CASE NO: 12012
Ins the ex parte applicalion of:
The National Directer of Public
Prosscutians APSLICANT

And

Y¥ulanda Rachel Botha FRST RESPONDENT

Angeligue Batha N.O.
{in her capaeity na a trusteo For the time being
of the Jyha BeleggingsTruse

SECOND RESPONGENT

1n re: Erf 31452 alse known a5 12 Jowna Streel, Kinberey

CONFIRMATORY AFRIDAVIT

1 the: unrigrsigned,
RYNO DE WATER,

da hereby make oath and sty the: kflowang:

INTRODUCTION

1 1w Evts sime willin ¥y persanal kncacledge sndges 1he sinlreny . shatee

e onlexl ingicetes olherwise. These facls ame. 0 lhe Besi of Ay

knewvleslye and belief, bolh rue o3 rarmcl

39
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.:namWW;

nn-air..m._mwyﬂ. of Qaths

- 2,
FutNames: el L Boanei,.

0

P am an adudl maie s more filly sl out in JS B 1o these papers i

paragraph 19 of whick | reler 1o a gharl,

| have read and understand the renlents of the aHidavii Ly Jacnhu: Smit
@0tk conhirm e conlenls (hererd i 5o far as ey relslc v ma i this

™malter. Tha shant is allached o J5§ 4 B 1o these papers.

—ai? 7 .\1_.
Clrimt, ..

RYNO DE WATER

| hereby cedily thal the Deponent hag acknowledged Lhal be knows arg

understands the conlenls of *his affidavit hal was sworn o and signed bekire me
at vﬁ&:_s <n Ihi 2

] rDWM.!! day of October 2012 and Lhe Depotient hang

declargd hal he has o objection o liking ihe prescribed cath, wehich ha
conzidais lo be binding on his. Lonscionce,

B e LYW m,z.f&

.EMSE& : h

< .U MRsmy

g 3m_€§u

Designation: n.wm.. Ry, gt
Area: RS,

Address: _m-..,..._ .mufn.\—n.b H

w3 MARLIA % rp,
.M_Q I G g



